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School Employee Layoff Parity

AB 438, Reyes. School employees: classified employees: layoff notice and hearing. 

An act to amend Sections 45117 and 88017 of the Education Code, and to amend Sections 11503 and 11505 of the 
Government Code, relating to school employees.

[ Approved by Governor  October 08, 2021. Filed with Secretary of State  October 08, 2021. Chapter 665 ]

Bill Votes

Date: 09/08/2021
Result: (Pass)
Location: Assembly Floor
Ayes: 56 (Arambula, Bauer-Kahan, Bennett, Berman, Bloom, Boerner Horvath, Mia Bonta, Bryan, Burke, Calderon, Carril-
lo, Cervantes, Chau, Chiu, Cooley, Cooper, Friedman, Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Lorena Gonzalez, 
Grayson, Holden, Irwin, Jones-Sawyer, Kalra, Lee, Levine, Low, Maienschein, McCarty, Medina, Mullin, Nazarian, O’Don-
nell, Petrie-Norris, Quirk, Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca Rubio, Salas, Santiago, 
Stone, Ting, Villapudua, Voepel, Ward, Akilah Weber, Wicks, Wood, Rendon)
Noes: 16 (Bigelow, Cunningham, Megan Dahle, Davies, Flora, Fong, Gallagher, Kiley, Lackey, Mathis, Nguyen, Patterson, 
Seyarto, Smith, Valladares, Waldron)
No Votes Recorded: 8 (Aguiar-Curry, Chen, Choi, Daly, Frazier, Gray, Mayes, Muratsuchi)
 

Date: 09/07/2021
Result: (Pass)
Location: Senate Floor
Ayes: 26 (Archuleta, Atkins, Becker, Bradford, Cortese, Dodd, Durazo, Eggman, Gonzalez, Hertzberg, Hurtado, Kamlager, 
Laird, Leyva, Limón, McGuire, Min, Newman, Nielsen, Pan, Portantino, Roth, Skinner, Umberg, Wieckowski, Wiener)
Noes: 8 (Bates, Dahle, Glazer, Grove, Jones, Melendez, Ochoa Bogh, Wilk)
No Votes Recorded: 6 (Allen, Borgeas, Caballero, Hueso, Rubio, Stern)
 

With the enactment of AB 438, the new classified employee statutes read as follows (Sec. 2 applies to TK-12,  
Sec. 3 applies to Community Colleges):

SECTION 1. It is the intent of the Legislature in enacting this act to provide permanent classified school employees and 
those who become permanent classified school employees with the same rights to notice and hearing with respect to 
layoffs as are provided to certificated and academic employees, including teachers and administrators, and academic 
employees of community college districts.
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SEC. 2. Section 45117 of the Education Code is amended to read:

45117. (a) (1) No later than March 15 and before a classified employee is given notice by the governing board of a school 
district that the employee’s services will not be required for the ensuing year due to lack of work or lack of funds, the 
governing board of the school district and the employee shall be given written notice by the superintendent of the 
school district or the superintendent’s designee, or, in the case of a school district that has no superintendent, by the 
clerk or secretary of the governing board of the school district, that it has been recommended that the notice be given 
to the employee, stating the reasons that the employee’s services will not be required for the ensuing year, and inform-
ing the employee of the employee’s displacement rights, if any, and reemployment rights.

(2) Until the classified employee has requested a hearing as provided in subdivision (b) or has waived their right to a 
hearing, the notice and the reasons for the notice shall be confidential and shall not be divulged by any person, except 
as may be necessary in the performance of duties. However, a violation of this requirement of confidentiality, in and of 
itself, shall not in any manner be construed as affecting the validity of a hearing conducted pursuant to this section.

(b) A classified employee may request a hearing to determine if there is cause for not reemploying the employee for 
the ensuing year. A request for a hearing shall be in writing and shall be delivered to the person who sent the notice, on 
or before a date specified in subdivision (a), which shall not be less than seven days after the date on which the notice 
is served upon the employee. If an employee fails to request a hearing on or before the date specified, the employee’s 
failure to do so shall constitute a waiver of the employee’s right to a hearing. The notice provided for in subdivision (a) 
shall advise the employee of the provisions of this subdivision.

(c) If a hearing is requested by a classified employee under subdivision (b), the proceeding shall be conducted and a 
decision made in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the 
Government Code, and the governing board of a school district shall have all the power granted to an agency in that 
chapter, except that all of the following shall apply:

(1) The respondent shall file their notice of participation, if any, within five days after service upon the respondent of 
the District Statement of Reduction in Force and the respondent shall be notified of this five-day period for filing in the 
District Statement of Reduction in Force.

(2) The discovery authorized by Section 11507.6 of the Government Code shall be available only if a request is made for 
discovery within 15 days after service of the District Statement of Reduction in Force, and the notice required by Section 
11505 of the Government Code shall so indicate.

(3) (A) The hearing shall be conducted by an administrative law judge who shall prepare a proposed decision, contain-
ing findings of fact and a determination as to whether the charges sustained by the evidence are related to the welfare 
of the schools and the pupils of the schools. The proposed decision shall be prepared for the governing board of the 
school district and shall contain a determination as to the sufficiency of the cause and a recommendation as to disposi-
tion. However, the governing board of the school district shall make the final determination as to the sufficiency of the 
cause and disposition. None of the findings, recommendations, or determinations contained in the proposed decision 
prepared by the administrative law judge shall be binding on the governing board of the school district. Nonsubstantive 
procedural errors committed by the school district or governing board of the school district shall not constitute cause 
for dismissing the charges unless the errors are prejudicial errors. Copies of the proposed decision shall be submitted 
to the governing board of the school district and to the classified employee on or before May 7 of the year in which the 
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proceeding is commenced. All expenses of the hearing, including the cost of the administrative law judge, shall be paid 
by the governing board of the school district from school district funds. Any notice or request shall be deemed sufficient 
when it is delivered in person to the employee to whom it is directed, or when it is deposited in the United States reg-
istered mail, postage prepaid, and addressed to the last known address of the employee. Notice of termination shall be 
given to the employee before May 15. If a continuance was granted after a request for hearing was made, the deadlines 
described in this section shall be extended for the number of days of that continuance.

(B) For purposes of this section, “cause” for layoff includes school district compliance with the seniority requirements of 
this code, including Section 45308.

(d) (1) Notwithstanding subdivisions (a) to (c), inclusive, or any other law, during the time period between five days after 
the enactment of an annual Budget Act and August 15 of the fiscal year to which that Budget Act applies, if the govern-
ing board of a school district determines that its total local control funding formula apportionment per unit of average 
daily attendance for the fiscal year of that Budget Act has not increased by at least 2 percent, and if the governing board 
of a school district determines it is therefore necessary to decrease the number of classified employees of the school 
district due to lack of work or lack of funds, the governing board of the school district may issue a District Statement of 
Reduction in Force to those employees in accordance with a schedule of notice and hearing to be adopted by the gov-
erning board of the school district.

(2) Paragraph (1) shall be inoperative during any period that Section 44955.5 is inoperative as it applies to certificated 
employees.

(e) (1) If a permanent classified employee is not given the notices and a right to a hearing as provided for in this section, 
the employee shall be deemed reemployed for the ensuing school year, except that nothing in this section shall be con-
strued to interfere with the right of a district to release probationary employees who never become permanent without 
notice or hearing.

(2) For purposes of this subdivision, “permanent employee” includes an employee who was permanent at the time the 
notice or right to a hearing was required and an employee who became permanent after the date of the required notice.

(f) (1) A classified employee shall not be laid off if a short-term employee is retained to render a service that the classified 
employee is qualified to render. This subdivision does not create a layoff notice requirement for any individual hired as a 
short-term employee, as defined in Section 45103, for a period not exceeding 60 days.

(2) This subdivision does not apply to the retention of a short-term employee, as defined in Section 45103, who is hired 
for a period not exceeding 60 days after which the short-term service may not be extended or renewed.

(g) Notwithstanding the other requirements of this code respecting layoff of permanent classified employees, when 
classified positions must be eliminated as a result of the expiration of a specially funded program, the employees to be 
laid off shall be given written notice not less than 60 days prior to the effective date of their layoff informing them of 
their layoff date and their displacement rights, if any, and reemployment rights.

(h) If, after January 1, 2021, the Legislature provides certificated employees with any additional rights to notice or hear-
ing as to layoffs, then permanent classified employees and those who become permanent classified employees shall be 
afforded the same rights by the school district.
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(i) The governing board of the school district may adopt from time to time rules and procedures not inconsistent with 
this section as may be necessary to effectuate this section.

(j) This section shall apply to districts that have adopted the merit system in the same manner and effect as if it were a 
part of Article 6 (commencing with Section 45240).

SEC. 3. Section 88017 of the Education Code is amended to read:

88017. (a) (1) No later than March 15 and before a classified employee is given notice by the governing board of the 
community college district that the classified employee’s services will not be required for the ensuing year, the govern-
ing board of the community college district and the employee shall be given written notice by the superintendent of 
the community college district or the superintendent’s designee, or, in the case of a community college district that has 
no superintendent, by the clerk or secretary of the governing board of the community college district, that it has been 
recommended that the notice be given to the employee, and stating the reasons therefor.

(2) Until the classified employee has requested a hearing as provided in subdivision (b) or has waived their right to a 
hearing, the notice and the reasons therefor shall be confidential and shall not be divulged by any person, except as may 
be necessary in the performance of duties. However, the violation of this requirement of confidentiality, in and of itself, 
shall not in any manner be construed as affecting the validity of any hearing conducted pursuant to this section.

(b) A classified employee may request a hearing to determine if there is cause for not reemploying the employee for the 
ensuing year. A request for a hearing shall be in writing and shall be delivered to the person who sent the notice, on or 
before a date specified in subdivision (a), which shall not be less than seven days after the date on which the notice is 
served upon the employee. If an employee fails to request a hearing on or before the date specified, this failure to do 
so shall constitute waiver of the employee’s right to a hearing. The notice provided for in subdivision (a) shall advise the 
employee of the provisions of this subdivision.

(c) If a hearing is requested by a classified employee under subdivision (b), the proceeding shall be conducted and a 
decision made in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the 
Government Code and the governing board of a community college district shall have all the powers granted to an 
agency in that chapter, except that all of the following shall apply:

(1) The respondent shall file their notice of defense, if any, within five days after service upon the respondent of the accu-
sation and the respondent shall be notified of this five-day period for filing the accusation.

(2) The discovery authorized by Section 11507.6 of the Government Code shall be available only if a request is made for 
discovery within 15 days after service of the accusation, and the notice required by Section 11505 of the Government 
Code shall so indicate.

(3) The hearing shall be conducted by an administrative law judge who shall prepare a proposed decision, containing 
findings of fact and a determination as to whether the charges sustained by the evidence are related to the welfare of 
the colleges and the students thereof. The proposed decision shall be prepared for the governing board of the commu-
nity college and shall contain a determination as to the sufficiency of the cause and a recommendation as to disposition. 
However, the governing board of the community college shall make the final determination as to the sufficiency of the 
cause and disposition. None of the findings, recommendations, or determinations contained in the proposed decision 
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prepared by the administrative law judge shall be binding on the governing board of the community college or on any 
court in future litigation. Copies of the proposed decision shall be submitted to the governing board of the commu-
nity college and to the classified employee on or before May 7 of the year in which the proceeding is commenced. All 
expenses of the hearing, including the cost of the administrative law judge, shall be paid by the governing board of the 
community college from community college district funds.

(d) (1) The determination of the governing board of a community college district to not reemploy a classified employee 
for the ensuing college year shall be for cause only. The determination of the governing board of the community college 
district as to the sufficiency of the cause pursuant to this section shall be conclusive, but the cause shall relate solely to 
the welfare of the colleges and the students thereof and provided that cause is a bona fide lack of funds or reduction in 
services. The decision made after the hearing shall be effective on May 15 of the year the proceeding is commenced.

(2) For purposes of this section, “cause” for layoff includes community college district compliance with the seniority 
requirements of this code, including Section 88127.

(e) Notice of termination to the classified employee by the governing board of the community college district that the 
employee’s service will not be required for the ensuing year shall be given no later than May 15.

(f) If the governing board of a community college district notifies a classified employee that the employee’s services will 
not be required for the ensuing year, the governing board of the community college district, within 10 days after receipt 
of the employee’s written request, shall provide the employee with a statement of its reasons for not reemploying the 
employee for the ensuing college year.

(g) Any notice or request under this section shall be deemed sufficient when it is delivered in person to the employee to 
whom it is directed, or when it is deposited in the United States registered mail, postage prepaid, and addressed to the 
last known address of the employee.

(h) (1) If the governing board of a community college district does not give notice provided for in subdivision (e) on or 
before May 15, a permanent employee shall be deemed reemployed for the ensuing college year, except that this sec-
tion shall not be construed to interfere with the right of a district to release probationary employees who never become 
permanent without notice or hearing.

(2) For purposes of this subdivision, “permanent employee” includes an employee who was permanent at the time the 
notice or right to a hearing was required and an employee who became permanent after the date of the required notice.

(i) If, after request for hearing pursuant to subdivision (b), any continuance is granted pursuant to Section 11524 of the 
Government Code, the dates prescribed in subdivisions (c), (d), (e), and (h) that occur on or after the date of granting the 
continuance shall be extended for a period of time equal to the continuance.

(j) (1) A classified employee shall not be laid off if a short-term employee is retained to render a service that the classified 
employee is qualified to render. This subdivision does not create a layoff notice requirement for any individual hired as a 
short-term employee, as defined in Section 88003, for a period not exceeding 60 days.

(2) This subdivision does not apply to the retention of a short-term employee, as defined in Section 88003, who is hired 
for a period not exceeding 60 days after which the short-term service may not be extended or renewed.
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(k) Notwithstanding the other requirements of this code respecting layoff of permanent classified employees, when 
classified positions must be eliminated as a result of the expiration of a specially funded program, the employees to be 
laid off shall be given written notice not less than 60 days prior to the effective date of their layoff informing them of 
their layoff date and their displacement rights, if any, and reemployment rights.

(l) If, after January 1, 2021, the Legislature provides academic employees with any additional rights to notice or hearing 
as to layoffs, then permanent classified employees and those who become permanent classified employees shall be 
afforded the same rights by the community college district.

(m) The governing board of a community college district may adopt, from time to time, rules and procedures not incon-
sistent with this section that may be necessary to effectuate this section.

(n) This section shall apply to districts that have adopted the merit system in the same manner and effect as if it were a 
part of Article 3 (commencing with Section 88060) of this chapter.

SEC. 4. Section 11503 of the Government Code is amended to read:

11503. (a) A hearing to determine whether a right, authority, license, or privilege should be revoked, suspended, limited, 
or conditioned shall be initiated by filing an accusation or District Statement of Reduction in Force. The accusation or 
District Statement of Reduction in Force shall be a written statement of charges that shall set forth in ordinary and con-
cise language the acts or omissions with which the respondent is charged, to the end that the respondent will be able to 
prepare their defense. It shall specify the statutes and rules that the respondent is alleged to have violated, but shall not 
consist merely of charges phrased in the language of those statutes and rules. The accusation or District Statement of 
Reduction in Force shall be verified unless made by a public officer acting in their official capacity or by an employee of 
the agency before which the proceeding is to be held. The verification may be on information and belief.

(b) In a hearing involving a reduction in force that is conducted pursuant to Section 44949, 45117, or 88017 of the Ed-
ucation Code, the hearing shall be initiated by filing a “District Statement of Reduction in Force.” For purposes of this 
chapter, a “District Statement of Reduction in Force” shall have the same meaning as an “accusation.” Respondent’s 
responsive pleading shall be entitled “Notice of Participation in Reduction in Force Hearing.”

SEC. 5. Section 11505 of the Government Code is amended to read:

11505. (a) Upon the filing of the accusation or District Statement of Reduction in Force the agency shall serve a copy 
thereof on the respondent as provided in subdivision (c). The agency may include with the accusation or District State-
ment of Reduction in Force any information that it deems appropriate, but it shall include a postcard or other form 
entitled Notice of Defense, or, as applicable, Notice of Participation, that, when signed by or on behalf of the respondent 
and returned to the agency, will acknowledge service of the accusation or District Statement of Reduction in Force and 
constitute a notice of defense, or, as applicable, notice of participation, under Section 11506. The copy of the accusation 
or District Statement of Reduction in Force shall include or be accompanied by (1) a statement that respondent may 
request a hearing by filing a notice of defense, or, as applicable, notice of participation, as provided in Section 11506 
within 15 days after service upon the respondent of the accusation or District Statement of Reduction in Force, and that 
failure to do so will constitute a waiver of the respondent’s right to a hearing, and (2) copies of Sections 11507.5, 11507.6, 
and 11507.7.
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(b) The statement to respondent shall be substantially in the following form:

Unless a written request for a hearing signed by or on behalf of the person named as respondent in the accompanying 
accusation or District Statement of Reduction in Force is delivered or mailed to the agency within 15 days after the accu-
sation or District Statement of Reduction in Force was personally served on you or mailed to you, (here insert name of 
agency) may proceed upon the accusation or District Statement of Reduction in Force without a hearing. The request for 
a hearing may be made by delivering or mailing the enclosed form entitled Notice of Defense, or, as applicable, Notice 
of Participation, or by delivering or mailing a notice of defense, or, as applicable, notice of participation, as provided by 
Section 11506 of the Government Code to: (here insert name and address of agency). You may, but need not, be repre-
sented by counsel at any or all stages of these proceedings.

If you desire the names and addresses of witnesses or an opportunity to inspect and copy the items mentioned in Sec-
tion 11507.6 of the Government Code in the possession, custody, or control of the agency, you may contact: (here insert 
name and address of appropriate person).

The hearing may be postponed for good cause. If you have good cause, you are obliged to notify the agency or, if an 
administrative law judge has been assigned to the hearing, the Office of Administrative Hearings, within 10 working days 
after you discover the good cause. Failure to give notice within 10 days will deprive you of a postponement.

(c) The accusation or District Statement of Reduction in Force and all accompanying information may be sent to the 
respondent by any means selected by the agency, but no order adversely affecting the rights of the respondent shall 
be made by the agency in any case unless the respondent has been served personally or by registered mail as provided 
herein, or has filed a notice of defense, or, as applicable, notice of participation, or otherwise appeared. Service may be 
proved in the manner authorized in civil actions. Service by registered mail shall be effective if a statute or agency rule 
requires the respondent to file the respondent’s address with the agency and to notify the agency of any change, and if 
a registered letter containing the accusation or District Statement of Reduction in Force and accompanying material is 
mailed, addressed to the respondent at the latest address on file with the agency.

(d) For purposes of this chapter, for hearings involving a reduction in force that are conducted pursuant to Section 
44949, 45117, or 88017 of the Education Code, a “Notice of Participation” shall have the same meaning as a “Notice of 
Defense.”

SEC. 6. If the Commission on State Mandates determines that this act contains costs mandated by the state,  
reimbursement to local agencies and school districts for those costs shall be made pursuant to Part 7  
(commencing with Section 17500) of Division 4 of Title 2 of the Government Code.


